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A WORD FROM THE PRESIDENT 


ECTION 6068 of the Business and Professions Code codifies 


the long recognized canon that “it is the duty of an attorney 
never to reject for any consideration personal to himself the 
cause of the defenseless or the oppressed.” It is one of the 
principal functions of a volunteer bar association to provide 
organization for the performance of this duty. 


The Legal Aid Foundation of Los Angeles was organized a 
number of years ago to provide a practical legal aid service for 
the Los Angeles area. The Foundation is an agency of the 
Community Welfare Federation and is supported by Community 
Chest funds. Our Association was largely responsible for the 
organization of the Foundation and for its membership in the 
Community Chest Federation. The Foundation’s Board of Di- 
rectors is made up largely of members of our Association and 
five representatives from our Committee on Legal Aid are privi- 
leged to sit with the Foundation’s Board. 


The essential characteristics of a legal aid society are stated 
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by the National Association of Legal Aid Organizations as 
follows : 

“1. A legal aid organization should be operated as a law 
office serving clients who, because of lack of means, 
are unable to pay a fee or whose cases will not pro- 
duce a fee on a contingent basis. 

“2. The quality of service should be equal to that in a pri- 
vate law office. Otherwise, the principle of equal pro- 
tection of the law has little meaning. 

“3. It should cooperate with both the bar and with social 
service agencies as to its field of activity and policies 
of operation.” 

The Legal Aid Foundation of Los Angeles meets the mini- 
mum requirements in that it has a paid attorney executive, Mr. 
Edwin F. Franke, three other paid attorneys, four clerical assis- 
tants and a number of volunteer workers including attorneys. 
When compared with organizations in some other cities of like 
size, the organization is woefully understaffed and underfinanced. 
New cases opened for service in 1945 numbered 6510. In addi- 
tion there were 3082 interviews. The current year’s budget calls 
for $39,532.00. The Community Chest allocation is $22,430.00. 

The Foundation is a lawyer sponsored organization. Its func- 
tion is to perform the duty with which every lawyer is charged. 
The allocation of Community Chest funds can be increased only 
by an increase in demonstrated interest by its sponsors, the law- 
yers. The most concrete way to demonstrate interest is to vol- 
unteer to help in the Community Chest Campaign as a solicitor 
or as a speaker. Newton E. Anderson, Chairman of the Asso- 
ciation’s Committee on Legal Aid is recruiting campaign workers 
who may volunteer at the Association’s office. 

Lawyers may indicate their special interest in the Legal Aid 
Foundation when they hand their subscription cards to the Com- 


munity Chest solicitors. 
4 
nw , Werwne 





BY THE BOARD 


Office Space: The Board of Trustees adopted a resolution 
concerning office space occupied by agencies of the Federal gov- 
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ernment that is so opportune and apposite it is worth printing 
in full: 


WHEREAS, office space in downtown Los Angeles is ex- 
ceedingly short due to the abnormal use of such space by 
wartime agencies of the Federal Government, the extension 
of the use of such space by new and extended commercial 
and industrial concerns and the return from War of normal 
users of such space who had temporarily vacated their 
space; many wartime agencies continue to use downtown 
office space on wasteful bases and agencies of the Federal 
Government handling administrative matters resulting from 
the War such as Veterans’ Administration are taking over 
space from wartime agencies. 


The county and city governments and agencies thereof 
are extending their offices into office buildings heretofore 
given over to professional and business offices. 


The normal users of downtown office space are profes- 
sional, trades and business men and commercial concerns 
whose businesses by long custom and usage have been con- 
ducted in the downtown area.. The demand for downtown 
office space by users of these types has not increased abnor- 
mally over the before War demand, but the increased de- 
mand by users of other types requiring large areas per unit 
has greatly contracted the space available to normal users. 
Many small unit professional, trades and business tenants 
are being evicted from their offices and offices are not avail- 
able to tenants of such types who are returning from War 
services. 


THEREFORE, It Is ReEsoivep that the facts herein recited 
be called to the attention of the appropriate representatives 
of the Federal Government and the appropriate representa- 
tives of the county and city governments and their agencies 
with the objectives that: 


1. The downtown office space occupied by wartime 
agencies be narrowed and vacated as quickly as pos- 
sible, no more space be occupied by such agencies 
than is absolutely necessary and space in buildings 
outside the downtown area occupied by such agen- 
cies be utilized by them so far as practicable. 


2. New or extended-after-the-War agencies shall util- 
ize space available in buildings outside the down- 
town area and buildings capable of conversion into 
loft space so far as is practicable in preference to 
office buildings and shall occupy their space on as 
economical bases as is practicable. 
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3. The county and city governments and agencies 
thereof shall delay their programs of rearrangement 
of offices until the existing office space shortage has 
been eased and shall avail themselves of buildings 
capable of conversion into loft spaces in preference 
to existing downtown office buildings equipped to 
handle ordinary office business. 

4. All government officers and agencies shall cooperate 
with the professional and business interests with the 
view to avoiding unfairness to the professional : and 
business people who normally occupy downtown of- 
fice space and to prevent an upset in the equilibrium 
of downtown business. 


Land Grant Records: President Davis presented, and the 
Board adopted, a draft of a bill to be presented to Congress, 
which, if enacted into law, will bring about the transfer of old 
Spanish and Mexican land grant records to Southern California. 
The committee handling the matter was authorized to take such 
steps as are necessary to have the bill introduced in Congress. 

—E. D. M. 





THE NEW MUNICIPAL RETAIL SALES TAX 


By Leroy A. Garrett, Member of the Bar Bulletin Committee 


O* May 28, 1946, the City of Los Angeles adopted an ordi- 
nance (No. 90541, amending Section 21.199 of the Los 
Angeles Municipal Code) imposing a tax upon retailers for the 
privilege of selling tangible personal property at retail in the 
City of Los Angeles. The tax is at the rate of one-half of one 
per cent of the gross receipts from the sale of such property sold 
at retail in the City of Los Angeles on or after May 11, 1946. 
The ordinance, in Section (d), provides that the municipal 
tax is levied, except as otherwise provided, “in the same man- 
ner, to the same extent and under the same conditions as sales 
taxes are levied pursuant to” the California State Sales and 
Use Tax Law as in force on January 1, 1946 (referred to below 
as the “State Act”). Section (j) incorporates a substantia! 
number of the provisions of the State Act. The City Clerk, in 
administering the ordinance, performs functions corresponding to 
those performed by the State Board of Equalization under the 
State Act. The rules and regulations of the State Board of 
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Equalization pertaining to interpretation, administration and en- 
forcement of the State Act, in so far as applicable, apply in 
the interpretation of the ordinance, unless specifically abandoned 
by the City Clerk (Section (m)). 

The tax is required to be collected by the retailer from the 
consumer “in so far as it can be done”; and it is unlawful for 
the retailer to advertise or indicate in any manner that the 
tax will be assumed or absorbed by him (Sections (b) and (c)). 
This is comparable to the corresponding provisions of the State 
Act. 

The retailer must secure a permit for each place of business, 
from the City Clerk (Section (f)), and violation of the provi- 
sions concerning permits is a misdemeanor (Section (h)). In 
general, returns must be filed and taxes paid to the City Clerk 
for the same periods as required under the State Act. 

The term “gross receipts” (as defined in Section (k)) ex- 
cludes (i) the amount of any Federal tax imposed upon or with 
respect to retail sales and (ii) the amount of any California 
state sales or use tax. It should be noted that the State Board 
of Equalization has adopted the position that the state tax is 
imposed upon the amount of the sale plus the amount of the 
municipal sales tax, and is now collecting the state tax upon this 
theory. Officials of the City of Los Angeles have indicated that 
state legislation may be sought for the purpose of eliminating 
this overlap. 

The term “gross receipts” includes the amount of any manu- 
facturer’s or importer’s excise tax included in the price of the 
property sold, even though the manufacturer or importer is also 
the retailer. 

The exemptions from the municipal sales tax are set forth 
in Section (1). The ordinance first incorporates all of the 
exemptions specified in the State Act (see Sections 6351 to 6385, 
inclusive, of the California Revenue and Taxation Code). In 
addition, the City exempts the following: 

(1) Sales made to or by the State of California or any 
agency, department, political subdivision, district or munici- 
pal corporation thereof ; 

(2) Sales of property shipped to a point outside this 
city pursuant to the contract of sale by delivery by the 
retailer to such point by means of (i) facilities operated by 
the retailer; (ii) delivery by the retailer to a carrier for 
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shipment to a consignee at such point; or (iii) delivery by 
the retailer to a custom’s broker or forwarding agent for 
shipment outside this city; 

(3) Sales of property to be used in connection with 
the erection, construction, repair or alteration of either pub- 
lic works or buildings belonging to or being constructed by 
or on behalf of, or for the use of the United States Gov- 
ernment, State of California, or.any agency, department, 
political subdivision, district or public or municipal corpora- 


tion of the State; 
(4) Sales made pursuant to contracts actually executed 


‘in good faith prior to May 11, 1946; 

(5) Sales of meals, food and drinks sold or served on 
common carriers operating into, through or out of this city 
from or to points outside this city. 

In connection with exemptions, the principal controversy has 
been with respect to retailers located outside the City of Los 
Angeles selling to buyers located within the City of Los Angeles. 
The City Clerk, under the authority of the ordinance, has aban- 
doned Rule 55, Sec. (A)(a) of the State Board of Equalization 
and has ruled that if the retailer delivers the property in the 
city and any other element of the sale such as the solicitation, 
offer, acceptance or payment occurs within the city, then the 
transaction is taxable. This controversy was rendered moot on 
August 12, 1946, by the adoption of the Los Angeles City Use 
Tax Ordinance which becomes effective shortly. 

At the present time the City Attorney is preparing two 
amendments to the ordinance. The first will exempt all sales 
to common carriers and water-borne vessels for use or consump- 
tion in the operation thereof principally outside the City of 
Los Angeles. The second will exempt sales consummated in 
the City of Los Angeles in cases where the property is brought 
from outside the city and is to be removed from the city before 
any use thereof by the buyer. 





PRICE DECONTROL ACT 


By Francis H. O’Neill, 
Member of the Bar Bulletin Committee 


HE Price Control Extension Act of 1946, signed by Presi- 
dent Truman on July 25, 1946, more appropriately should 
have been named the Price Decontrol Act, hence the title of 
this article. The main purpose of the statute is the establish- 
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ment of an orderly method of decontrol, though in reenacting 
the Emergency Price Control Act of 1942, as amended, it does 
change some and establish other standards of pricing commodites. 

It is not the purpose of this paper to argue the merits of 
the act or its provisions, but merely to summarize some of its 
more salient features, for whatever value such a summary may 
have. Before discussing the provisions themselves a suggestion 
is made to avoid an unnecessary expenditure of attorneys’ time. 
A number of commodities have been decontrolled and in the 
months to come many more can be expected to be added to the 
list. Often listings are by class of commodity and as trade 
designations differ in different sections of the country it is often 
difficult to determine whether certain articles are controlled or 
not. It is desirable, even for those having access to a pricing 
service, to inquire of the District Office whether a particular 
item is exempt. Inquiry can be made by telephone and if 
there is any doubt a letter to the Price Attorney concerned will 
elicit a reply. If he does not have available an interpretation 
on the matter, he can inquire of the Washington office what was 
intended to be covered. That reply will be an authoritative 
interpretation by which one can be guided. 


Decontrol Provisions 

Though the agency is abolished on June 30, 1947, not all 
controls need be eliminated simultaneously. By April 1, 1947, 
the President shall report to Congress what commodities are in 
critical short supply and necessitate continued control. At the 
same time he is to recommend what established agency of gov- 
ernment, other than the O.P.A., should be charged with the 
administration of these powers. If Congress concurs in his 
recommendation and enacts the necessary legislation the powers 
will be transferred to another agency. If it fails to concur then 
on June 30, 1947, all price control ceases (except that governed 
by the Veterans’ Emergency Housing Act of 1946). 


Decontrol of Non-Agricultural Products. 

The Price Administrator is directed to decontrol all non- 
agricultural products not important to business or living costs 
by January 1, 1947. The failure to make an affirmative finding 
that a commodity is important to business or living costs will 
result in automatic decontrol. Though an item may be impor- 
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tant, when the supply exceeds or is in approximate balance 
with the demand (including appropriate inventory requirements) 
it must be decontrolled. At this time the words “approximate” 
and “appropriate inventory requirement” are indefinite but some 
administrative criteria should be forthcoming shortly. In any 
event the Decontrol Board shouid have an opportunity, probably 
within ninety days, of establishing criteria or defining this 
section. 
Decontrol of Agricultural Products 

The control or decontrol of agricultural products is taken 
out of the hands of the Administrator and placed in those of the 
Secretary of Agriculture. By September 1, 1946, he must cer- 
tify what agricultural commodities are in short supply; his fail- 
ure to do so will result in automatic decontrol. From time to 
time he may revise the list of controlled commodities either by 
adding some or removing others. The removal procedure is 
fairly simple. Though the Act states he shall “recommend” de- 
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control, his recommendation amounts to a directive as the Ad- 
ministrator is required to carry out the recommendation within 
ten days. An item is in short supply when the supply fails 
to equal or exceed the demand for the current marketing season. 
This would appear to contemplate decontrol during the harvest 
season, with possible reestablishment of control in other seasons. 
However, controls cannot be reestablished without an affirmative 
act of approval by the Secretary and the concurrence of the 
Price Decontrol Board. The Secretary may also “recommend” 
increases in prices to stimulate production; this recommendation 
likewise amounts to an order. 

Certain commodities such as poultry, eggs, food and feed 
products manufactured from them, and tobacco were exempted 
from control up to August 20, 1946. They may be recontrolled 
after that date if the Secretary recommends such action and the 
Decontrol Board, in writing concurs by finding: 


(1) An unreasonable price increase over June 30, 1946; 

(2) The commodity is in short supply; 

(3) Regulation is practicable; 

(4) The public interest will be served by such regulation. 
Livestock, milk, cottonseed, soybeans and grains, and any 


food or feed products manufactured from such commodities were 
exempted from control until August 20, 1946. However, while 
the Act provides that the Board must decontrol such commodities 
unless a finding is made similar to that required for poultry, 
eggs, etc., the Board’s failure to act by August 20th automati- 
cally restores controls. If, however, the Board finds that con- 
trols are not necessary at the present time, at a later date by 
making the necessary finding, and apparently without the con- 
sent of the Secretary of Agriculture, it may restore control to 
any of these commodites. 


Other Decontrol Provisions 

Agricultural products and services rendered in connection 
with such commodities canot be controlled unless a regulation 
or order governing the same was issued prior to April 1, 1946. 
Though couched in general language the purpose of the section 
was to assure the continued free pricing of cotton. The word- 
ing of the section would appear to allow the reinstitution of 
controls on agricultural commodites or services previously con- 
trolled but suspended from control on April 1, 1946, provided 
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the Secretary of Agriculture and Decontrol Board both approve. 

Indirect control of decontrolled commodities by restrictions 
on products manufactured from them, such as cost absorption 
policies, is prevented by requiring that the price fixed for prod- 
ucts derived from livestock, milk, cottonseed, soybean or grains, 
must reflect the raw material and conversion cost plus a reason- 
able profit. 

Decontrol Procedure 

An Industry Advisory Committee, provided for in the pre- 
vious Act, may petition for decontrol of any commodity. Such 
petition is filed with the Administrator or Secretary of Agricul- 
ture depending upon the nature of the commodity. It must be 
granted or denied within fifteen days, and if denied the reasons 
for such denial must be set forth in writing. If not granted in 
full the Committee may petition for a hearing to be had within 
ten days. The Consumers’ Advisory Committee and Labor Ad- 
visory Committee must be given notice of, and an opportunity 
to be heard, at the hearing. If the Administrator again denies 
the petition in whole or in part, his reasons for so doing must 
be furnished the Committee in writing. 

Within thirty days after denial, or if the Administrator 
fails to act within the time prescribed, a petition may be filed 
with the Decontrol Board. A transcript of the proceedings 
before the Administrator will be furnished the Board, which 
may receive additional evidence if it finds that such could not 
reasonably have been included in the previous proceedings. Its 
order is final and not subject to further review. No new peti- 
tion may be filed with respect to any commodity upon which 
the Board has issued an order within three months. 

Rent Provisions 

The Administrator, in establishiug rent ceilings may take into 
consideration the distinction between transient hotels and resi- 
dential or apartment hotels, including the difference in investment 
and operation expenses. Multiple rental units must be classified 
into (1) transient hotels, (2) residential and apartment hotels, 
(3) tourist courts, rooming houses and boarding houses. 


Price Provisions 


Producing,. manufacturing and processing industries are enti- 
tled to prices that will return to the industry concerned the aver- 
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age dollar price of the product in 1940 plus the average increase 
in cost of producing the article occurring since that date. Stated 
another way, industry is guaranteed present total average costs 
plus the average industry profit margin in 1940. This nega- 
tives the cost absorption policy previously required of a number 
of industries. On the other hand, the section is not as generous 
as many may have been led to believe by the bitter debate in 
Congress and the press. A producer is not guaranteed his nor- 
mal margin of profit but must take the average of the industry 
as a whole. That this may result in hardship or even loss is 
recognized in the Act for it provides that failure to return total 
costs to any member of an industry will not be a basis for 
holding invalid the prices established under this standard. Fur- 
thermore, the price established does not have to provide for a 
profit on the increased costs. All that the manufacturer is 
assured is the right to pass on the industry average cost increase. 

The Administrator shall determine what are average costs 
and average margins of profit by examination of a reasonable 
number of typical producers. The results of this study may be 
adjusted to reflect abnormalities or allow for expected increases 
in production. It is difficult to see how this provision will mate- 
rially benefit producers. What relief is granted will largely 
depend upon the individuals who administer the Act. 

If the above standards are not maintained, the Industry Ad- 
visory Committee may petition the Administrator for an increase 
in price and must establish the need for an increase by com- 
prehensive evidence. Within sixty days after filing, the Admin- 
istrator must act on the application. Unfavorable action is a 
basis for an appeal to the Emergency Court of Appeals for re- 
view and reversal of the Administrator. 

Distributors are guaranteed the average percentage discount 
or markup in effect in the industry on March 31, 1946. In- 
creases in costs may be passed on, and it appears from the 
wording that a margin of profit may be taken on the increase. 

Price regulations cannot require a limitation on the quantity 
of a commodity sold to any class of purchaser, nor can it require 
that a manufacturer maintain and sell the same percentage of 
low cost items as he sold in some former period. The latter 
provision eliminates the controversial M.A.P. program of the 
garment industry. 
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Where the price of an imported article, essential to our 
economy, exceeds the domestic price, the Administrator must 
either decontrol the commodity or raise the price ceiling to as- 
sure sufficient imports. Products manufactured from imported 
commodities likewise are entitled to a sufficient price increase to 
cover the increased cost. This section should alleviate the pres- 
ent shortage of woodpulp, in part due to domestic prices being 
below the world market price. 

Lastly, the curtailment or elimination of subsidies must be 
reflected in increased prices to cover the amount of the discon- 
tinued subsidy. 

Enforcement Provisions 

A seller who overcharges is still liable for attorney’s fees, 
costs and three times the amount of the overcharge. However, 
if he establishes that the violation was neither willful nor the 
result of a failure to take proper precautions against the occur- 
rence of the violation, he is liable for only the amount of the 
actual overcharge or overcharges. 

A license suspension cannot be ordered unless the violation 
was willful or the result of a failure to take practicable precau- 
tions against the violation. 

If the seller relies on the written advice of the Administra- 
tor, a regional administrator or district director, no prosecution 
may be maintained. While a new provision, this merely codifies 
a practice of the Agency and expresses no change in policy. 


Conclusion 


Except for the decontrol machinery and requiring that in- 
creased costs may be passed on to the consumer, the new Act 
makes few important changes in price control provisions. Prac- 
tically, it should change policies very little from those in effect 
during the last six months. The decontrol provisions do assure 
some order, at least, to the transition from a controlled to a 
free price economy and to that extent the new legislation is an 
improvement over prior Acts. Undoubtedly, there will be many 
legal problems which will arise because of the “gap period” 
when O.P.A. was not in existence. Furthermore, no one who 
has had experience with the agency will doubt but that there 
will be numerous difficulties of administration involved in the 
period of decontrol and transition ahead. 
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It’s all in 
KNOWING HOW... 





We don’t know how to pull rabbits out of a hat but we 
do know how a trust company can reduce your costs of admin- 
istration when the estate involves securities and other personal 
assets. Probate Code Section 586 states: “Personal assets of 
an estate may be deposited with a trust company and the bond 
of the executor or administrator reduced, as provided by the 
Bank Act:’ 

If you are interested in making use of this company as 


a depository—as an economy to you or your client—our 
Estates Division can be of help. Phone MAdison 2311. 


Southern California’s Oldest Trust Company 


Title Insurance and Trust Company 
433 S. Spring Street, Les Angeles 13 
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COMMUNITY OF INTEREST 
By Frank G. Tyrrell, Judge of the Municipal Court 


T the bottom of all our modern controversies and dislocations 
in business and industry is nearly always found a failure or 
refusal to recognize the inherent community of interests which 
binds men together. Individual isolation and independence are 
no more possible than national isolation and independence. And 
what is more, they never have been; always and everywhere men 
have realized that a certain amount of collectivism in the manage- 
ment and enjoyment of property was indispensable to the largest 
individual liberty. If the word “communism” is tabu because of 
its use in politics, let us use Vinogradoff’s word, “communalism.” 
These ideas are by no means strange to lawyers, versed as they 
are in the “common” law. ‘The history of Village Communities 
and even of the early trading towns in England reflect the control 
of public interests, and the measurable subordination of private 
rights. It is obvious that the restiveness and resentment some- 
times shown by big business and little, to regulation in the public 
interest, as if it were a modern impertinence, rests on a baseless 
assumption; it is merely the continuous functioning of principles 
of law and customs of trade that have existed from time imme- 
morial.? 

The commercial world is “a power to be reckoned with in pub- 
lic affairs”? and the learned author might have added, in all human 
affairs, private as well as public. The various units and groups 
of enterprise and industry are interdependent, and they hold a 
sceptre over all. The press, ¢.g., is perforce the banner of busi- 
ness; the legal profession exists chiefly to serve business, and 
even the church is more or less adroit if not subservient in its 
teaching function; it must and does concern itself with the con- 
trolling influence of business. 

Among business leaders today there seems to be an increasing 
number of those who are aware of their age and its problems. 
“Hoffman Urges More Freedom in Industry” is the somewhat 
misleading caption of a brief report in the Los Angeles Times, 
March 9th, 1946, of a speech by Paul G. Hoffman, President of 
Studebaker Corporation before the Rotary Club. “Too many 





1Edward A. Adler, Harv. Law Rev., vol. 29, pp. 241-276. 
2Frederick Pollock, Essays in Jurisprudence and Ethics, p. 98. 
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people,” he said, “have too little security and too little opportunity. 
We should develop plans to give more people more of both.” 
“We” is discriminating ; for if plans are thus to be developed, it is 
business which should develop them. Again, “America’s vitality 
and dynamism have sprung from the profit motive.” This is 
only a part of the truth, and if we look at America in broad 
historical perspective, it is untrue. Vital Americanism is not the 
sordid love of gain. Indeed, our abandon, energy and efficiency in 
the channels of trade and finance flow from the highest spiritual 
qualities, the respect for man, the reverence for reason, and the 
loyalty to freedom and independence which marked the early 
colonists. It was God, not Gold, the Pilgrims sought in this 
virgin world. 

It would be interesting to know how far the Hoffman declara- 
tion is accepted and acted upon by the business world. Likewise 
would it be interesting to know to what extent if at all Mr. Hoff- 
man’s chief counsellor at law sympathizes with his views, and 
shares in his deliberations, seeking to shape his conclusions and 
bring his policy into accord with the age-old concepts of the 
common law. “We must go forward to something better,” is 
a cheering word. And the first step is to abolish strife and 
‘establish collaboration. Men are not antagonists; they are 
co-operators. 


We need not look far to find a luminous example of govern- 
ment regulation enacted and enforced to secure freedom, in the 
ancient ways of the world. Look at the Vehicle Code; it regu- 
lates the use of streets, highways, and private driveways. It 
has grown and is growing in response to the changes brought 
to us by the automobile. Imagine what a snarl traffic would 
be thrown into without the restraining power of government. 
In the early Village Community, citizen Brown was told how 
and where he could pasture his cow on the “commons.” Now 
he is told how and where he may drive his car. From cows 
to cars is not a long step, in respect to their relation to law 
and government control. 

Vehicular traffic no more needs regulation than‘ does ‘trade. 
Every business, from the mammoth corporation or combination 
to the smallest shop-keeper or professional man, is “affected with 
a public interest.” Do we not recognize this fact when we 
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license the doctor, the lawyer, the cosmetologist? And what 
merchant is so diminutive that he does not need to appeal to 
the public for patronage? We do not know when the first human 
communities were formed, but we do know that almost im- 
mediately, “the principle is recognized that the land is charged 
with obligations for the benefit of the whole, just as when a man 
enters trade he is to carry on that trade under the ancient law 
of England with due regard to the general welfare.’ 

Is there any other rule or principle that should dominate in 
human conduct? Should we not in all we do have not only a 
decent respect to the opinions of mankind, but a due regard for 
the general welfare? To disregard that is to be, not merely 
unsocial but anti-social ; it is to flout the very principles of biology 
to which we are indebted for our existence. 

Trade, labor, capital, and even land have always been treated 
as matters of common concern, of public interest, all over the 
world ; the legislation has been varied but continuous. Why then 
should we rebel at the O.P.A. and its maze of regulations? 





3Edward A. Adler, 29 Harv. Law Rev., p. 258. 
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Not to mention its great value in preventing inflation, it is the 
veriest commonplace of legislation in its long history. In dis- 
cussing the police power, Cooley has this to say on the regu- 
lation of prices: “The price of wages was oftener regulated 
than that of anything else, the local magistrates being generally 
allowed to exercise authority over the subject. The practice 
was followed in this country, and prevailed to some extent up to 
the time of independence. Since then it has been commonly 
supposed that a general power in the State to regulate prices 
was inconsistent with constitutional liberty.’* 


As to “commonly supposed” in the last sentence above, we 
might ask, what force has a mere supposition? It is far from 
a declaration that the law has been by the Constitution trans- 
formed, and such am idea is illusory. On the recommendation 
of the Continental Congress to all the States, after Independence, 
New York passed an Act entitled, “An Act for a General Limita- 
tion of Prices, and to Prevent Engrossing and Withholding in 
this State.” (Laws of N. Y., ch. 43 (1870).) 


Mr. Adler concludes his informing discussion with the sug- 
gestion that as population increases and the struggle for life in- 
tensifies, human relations all the while becoming more intimate 
and solidified, we are reverting to the conditions that confronted 
the Village Community and the old trading town, and “The need 
for emphasis upon the relation of the individual to the community 
and the community to the individual again becomes apparent, 
and must be impressed upon the ministers of the common law.”® 


The time has come when the community, we the people, 
have the right to insist on law and order in industry, to have 
done with strikes and lockouts and boycotts. Repressive laws 
are not enough, the legislation must be enabling. And there is 
a mighty force which no law can reach, the opinions and ideals 
of the parties involved, the capitalists, the labor leaders, and 
indeed the whole body politic. The great handicap is ignorance; 
the panacea is knowledge and reason. 





4Cooley, Const. Limitations, 7th ed., 870-890. 
5Opp. cit. p. 275. 
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THE NEW FEDERAL ADMINISTRATIVE 
PROCEDURE ACT—AN ACCOMPLISHMENT 
OF THE LEGAL PROFESSION 
By Frank S. Balthis, Jr., 

Member of the Bar Bulletin Committee 

LMOST every lawyer during his professional career, and 

particularly during the past ten years of tremendous gov- 
ernmental expansion, has had some experience with an adminis- 
trative agency which convinced him of the need for procedural 
reform. He may have encountered secret or unpublished rules 
or formulas administered by the agency to the detriment of his 
client, or he may have been arbitrarily denied a hearing or an 
opportunity to present evidence of his client’s case. While it is 
true that abuses such as these cannot be charged to all federal 
bureaus, particularly the so-called “old line agencies,” neverthe- 
less, instances of them have occurred frequently enough to call 
attention to the serious need for corrective legislation. Attorneys, 
through their organized associations, have long fought for a basic 
law governing all federal administrative agencies in order to 
achieve fair standards of administrative procedure. 


The passage by Congress of the Administrative Procedure 
Act of 1946, and its approval by the President on June 11, 1946, 
should be considered a distinct accomplishment of the legal pro- 
fession, and, particularly, the American Bar Association and the 
other state and local bar associations which have worked so 
diligently during the past few years for this legislation. 


LEGISLATIVE HISTORY 


Efforts to codify administrative procedure have been made 
for more than ten years and the recently enacted statute repre- 
sents the culmination of careful and detailed studies by practicing 
attorneys, administfative officials, law professors and representa- 
tives of the various bar associations. Early in his administra- 
tion, President Roosevelt appointed a committee on Administra- 
tive Managament, and in 1937 this committee issued a report 
upon agency methods, functioning and organization. Subse- 
quently, Congressional hearings were held on the matter and in 
1939 the Walter-Logan procedure bill was favorably reported to 
the Senate. This bill was passed by Congress in 1940, but it 
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was in a form that, it was claimed, would have imposed serious 
restrictions on most of the administrative agencies and would 
have resulted in an unnecessary slowing down of the administra- 
tive process, and on these grounds the bill was vetoed by Presi- 
dent Roosevelt. 

Subsequently the whole matter was referred to the Attorney 
General’s Committee on Administrative Procedure and this com- 
mittee made detailed studies and held exhaustive hearings on the 
subject. The final report of this committee was issued in 1941 
and many of its recommendations were adopted by various fed- 
eral agencies subsequent to that date. A number of the pro- 
posals were finally adopted in the Administrative Procedure Act. 

In June 1944, a bill was introduced based upon the recom- 
mendations of the American Bar Association. Although this bill 
went somewhat further than the recommendations of the Attor- 
ney General’s Committee, several amendments were worked out 
which were satisfactory both to the Attorney General and to the 
American Bar Association. In a statement to the Senate Judi- 
ciary Committee, while it was considering the bill which later 
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became the Act of 1946, Attorney General Tom C. Clark 


declared : 

“Previous attempts to enact general procedural legislation have 
been unsuccessful generally because they failed to recognize the 
significant and inherent differences between the tasks of courts 
and those of administrative agencies or because, in their zeal for 
simplicity and uniformity, they proposed too narrow and rigid 
a mold. 

+ ae 

“(The current bill) seems to me to achieve a considerable 
degree of reconciliation between the views expressed by the various 
Government agencies and the views of the proponents of the legis- 
lation. The bill in its present form requires administrative agen- 
cies to publish or make available to the public an increased 
measure of information concerning their organization, functions, 
and procedures. It gives to that portion of the public which is 
to be affected by administrative regulations an opportunity to 
express its views before the regulations become effective. It pre- 
scribes, in instances in which existing statutes afford opportunity 
for hearing in connection with the formulation and issuance of 
administrative rules and orders, the procedures which shall govern 
such hearings. It provides for the selection of hearing officers 
on a basis designed to obtain highly qualified and impartial per- 
sonnel and to insure their security of tenure. It also restates the 
law governing judicial review of administrative action. 

“The bill appears to offer a hopeful prospect of achieving 
reasonable uniformity and fairness in administrative procedures 
without at the same time interfering unduly with the efficient and 
economical operation of the Government. In so far as possible, 
the bill recognizes the needs of individual agencies by appropriate 
exemption of certain of their functions.” 


PROVISIONS FOR PUBLIC INFORMATION 


The requirement as to publication of agency information is 
of the broadest application. Except where a matter may require 
secrecy in the public interest, or may relate solely to the internal 
management of agency, provision is made for the disclosure of 
descriptions of the central and field organization with specifi- 
cation as to delegations of authority, methods of rule making or 
adjudication, including the rules of practice relating thereto, and 
statements of general policy or interpretations for the guidance 
of the public. It is also required that every agency shall publish 
or make available final opinions or orders in the adjudication 
of cases, and also, unless otherwise required by statute, matters 
of official record shall be made available to persons properly and 
directly concerned. 

RULE MAKING 

The Act clearly distinguishes between the “rule making” or 

quasi-legislative functions and the “adjudication” ‘or quasi-judi- 
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cial functions of the various agencies. Under the “rule making” 
provisions, the law provides that, with certain exceptions, agen- 
cies must publish notice and at least permit interested parties to 
submit their views in writing for agency consideration before 
issuing general regulations. Thus, attorneys who represent sub- 
stantial interests, and who are vitally concerned with the estab- 
lishment of rules of procedure or policies of a particular gov- 
ernmental agency, may at least have notice of any impending 
changes. There are two important steps in the making of rules 
so far as private parties are concerned: First, the publication 
of notice; and, second, the opportunity for public participation. 
Of no less importance is the separately stated provision accord- 
ing the right of petition on the issuance, amendment or repeal 
of a rule. Exceptions from the rule making provisions cover 
military or foreign affairs functions of the United States, and 
matters relating to agency management or personnel or to public 
property, loans, grants, benefits or contracts. 


AGENCY ADJUDICATION 


As pointed out above, adjudication functions are carefully 
distinguished from “rule making” functions. There are different 
procedures for each. An important phase of the Act, with the 
object of bringing about impartial adjudications, is the provision 
for the complete separation of functions as between investigating 
and prosecuting officers on the one hand, and hearing or deciding 
officers on the other. The stated intent of the provision is that 
no investigating or prosecuting officer of the agency may partici- 
pate in, or directly or indirectly influence or control, the opera- 
tions of the trial examiners and deciding officers. Provision is 
made that officers who participate at the trial or the taking of 
evidence must make the decision or recommend the decision in 
the case. The purpose of this is to compel a decision by those 
who hear cases rather than by some official who has had no con- 
tact with the facts. There are certain exceptions to the rule 
of separation of functions, as for example, hearings on appli- 
cations for licenses where it is considered that there must be 
close cooperation between the investigating and deciding officers. 
To assure complete impartiality in agency decisions, the statute 
provides for semi-independent examiners who will be appointed 
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by and for each agency but who will be otherwise subject to the 
supervision of the Civil Service Commission, rather than the 
individual agency. 


LIMITATIONS ON AGENCY POWERS 


The Act contains a general statement of the broad limitations 
of agency adjudication as follows: “In the exercise of any 
power or authority. . . . no sanction shall be imposed or 
substantive rule or order be issued except within jurisdiction 
delegated to the agency and as authorized by law.” The House 
Judiciary Committee explained this provision by pointing out in 
substance that agencies may not undertake anything which stat- 
utes do not authorize them to do, and the use of sanctions in 
the way of penalties must be identified and authorized by law. 
Thus, an agency which is authorized only to issue cease-and- 
desist orders may not set up a licensing system, or an agency 
authorized only to regulate trade practices may not regulate 
banking, and so on. 


HEARINGS AND RULES OF EVIDENCE 


The statute sets up certain rules for the conduct of hearings, 
for the authority of hearing officers and for certain general 
rules of evidence. Generally, the statute requires that the hear- 
ing must be based upon evidence which is relevant, substantive 
and probative. It further requires that examination and con- 
sideration must be given to the whole of any evidence relevant 
to any issue, and that the decision must be in accordance with 
this evidence. Under these provisions, the function of an 
agency clearly is not to decide arbitrarily or in disregard of the 
evidence, or upon surmise, suspicion or untenable evidence. 
Under the standards set forth, the practitioner will find that the 
party having the burden of proceeding will prevail where he 
comes forward with a substantial case, provided his evidence 
is not discredited or rebutted. In all events, the agency’s deci- 
sion must be in accordance with the evidence—with the pre- 
ponderant evidence where proof is both pro and con. Also the 
judgment must be on the whole record and in accordance with 
substantial proof. 
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JUDICIAL REVIEW 


The Act provides for judicial review, which, in the final 
analysis, is the most effective checkrein upon administrative 
process. Right of review is generally stated as follows: “Any 
person suffering legal wrong because of an agency action, or 
adversely affected or aggrieved by such action within the mean- 
ing of any relevant statute, shall be entitled to judicial review 
thereof.” This section is supposed to be declaratory of existing 
law and undoubtedly does not supplant basic statutes. For 
example, where a statute actually precludes judicial review no 
right to review is created by the Act. The statute also sets 
forth as to what are reviewable acts with some detailed specifi- 
cation. These reviewable acts include: (1) Every agency action 
made reviewable by statute; (2) Every final agency action for 
which no other adequate remedy exists in any court; and, (3) 
preliminary, procedural and intermediate agency actions or rul- 
ings which become reviewable upon review of the final agency 
action. There is also a statutory declaration of the scope of 
review with emphasis on the point that questions of law, in the 
last analysis, are questions for judicial, rather than agency, deci- 
sion. Although the section on judicial review has been care- 
fully drawn with considerable detail, this subject, which has 
always been a delicate one, will undoubtedly be provocative of 
some new and interesting litigation. 


CONCLUSION 


The new Federal Administrative Procedure Act of 1946 is 
a very definite step forward in controlling administrative abuses, 
in the setting up of a basic law for all federal agency practices. 
Although to many, the law will seem mild in its requirements, 
nevertheless, it does establish standards for administrative pro- 
cedures, lays down essential rules as to hearings and evidence, 
and provides clearly as to court review of agency orders and 
decisions. -The Act is not a codification of administrative law, 
nor does it purport to specify all the details of administrative 
procedure. 

The legal profession has long sought some type of legislation 
in this field and it is to be congratulated on the results thus far 
achieved. 





376 





LOS ANGELES BAR BULLETIN 


BUY AND HOLD U.S. SAVINGS BONDS 











~. 


\ A WELPING HAND- | 


is extended to individuals 
acting as Executor, Adminis- 
trator, or Guardian of Estates. 
As Agent under a Custodian- 
ship or Agency Account we 
provide facilities for: 


© Safekeeping of Assets 

© Accounting and Preparation of Statements 
© Collections — Stocks, Bonds, Rentals, Notes 
© Purchase and Sale of Securities 

© Maintenance and Sale of Real Property 


You will be agreeably sur- 
: prised at the nominal cost. Our Trust Depart- 
ment will gladly outline the plan to you. 


<I, ~ 
ene su 7 AT 340 SOUTH SPRING ST. 

















‘ MADISON 7272 © 4TH AND MAIN STREETS (ZONE 54) 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 











AuGusT, 1946 377 


NEW STYLE ORATORY 


By Ewell D. Moore, Member of the Bar Bulletin Committee 


T appears that the old style of oratory is to be brought back. 
At least that is the implication in the formation of Toast- 
masters Incorporated, an organization with clubs scattered here 
and there in the United States and Canada. A club is limited 
to 30 members, and every member is to be given a chance to 
deliver prepared talks. 


We are for it. Especially if the talks are given only to the 
30 club members. Perhaps it is designed to train toastmasters 
in more modern ways of introducing speakers at club luncheons, 
political dinners and picnic rallies. It will be nice to see a new 
style toastmaster function without using the age-old introduction 
that “we have with us tonight,” and then go on from there to 
recite a lot of the stuff the guest of honor is waiting to read. 


If the purpose is to educate speakers in the old time style of 
oratory, they have undertaken a tough job. Oratory that used 
to thrill every public meeting, and sometimes make sleepy mem- 
bers of Congress sit up, went out with the last century. The 
radio gave it the kiss of death. You can’t get a crowd nowadays 
that will sit still. These eating assemblies at luncheons and din- 
ners simply cannot cram chicken a la king and absorb some 
learned paper on the use of the atomic bomb at the same time. 
Most of them came to eat the six-bit lunch for three dollars 
because they had to eat somewhere anyhow. There is always a 
clash between the knives and forks and the speaker. 


The old time flag-waving, eagle soaring orator would have 
snorted contempt at audiences of thirty. Why, he could never 
reach the point of opening his collar and mopping his brow 
without the inspiration of a crowd. They didn’t need to try 
out a speech before a committe to tell them what to say and 
how to say it. They could toss off a spellbinder at any time 
and place, and on any subject if there was a crowd to listen. 
The bigger the better. 


The old hell-roaring orators, whose immortal words lie em- 
balmed in a million forgotten records, are just a nostalgic mem- 
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ory with those of us whose youth departed with the gas age. 
We can argue, and with the facts in our favor, that they will 
never be able to get the present speed mad, restless, snake-hipped 
generation to listen to the impassioned declamations of a real 
orator on the courage of our forefathers, the heroism of Paul 
Revere, the love of a dog for his master, or the strivings of 
Ulysses to get back home before Penelope surrendered to one 
of her many suitors. 


Even pulpit oratory seems to be out of style. Gone are the 
hell fire and brimstone sermons of the circuit riders. Only a few 
of the itinerant preachers of the hill countries are left. As one 
of these said on the changing times: “People are gittin’ eddica- 
ted too much. They want fancy talkers. Now, me, I don’t 
know much, but I can give ’em the old religion that makes ’em 
rise up and holler like a panther.” 


Yes, oratory is a lost art. No more do we hear the inspira- 
tional speaker, like Tennessee’s Senator Carmack, back in the 
early years of the century, who in his apostrophe to woman, said: 


“Tt has been said that the world knows nothing of its greatest 
men; it surely knows nothing of its greatest women. They are 
all around us in the cottage and in the hovel where the lean 
hand of poverty breaks the ashen crust, and in the stateliest 
homes of luxury and pride. They are among the humblest 
women in the humblest homes, examples of a diviner heroism 
than that of Joan of Arc; heroines all unconscious of their 
heroism who have walked with bleeding feet the stony paths of 
martyrdom, unseen, unknown, and unpraised of man.” 


Evidently the Senator did not live long enough to have any 
knowledge of the doings of the overstuffed habitues of the 
modern night clubs throughout the land, or of the afternoon 
bridge clubs of these days. 


It was when the old timers, especially down south, orated 
on the “lost cause” that they really went to town; like John 
Esten Cooke, who, in his panegyric to Stonewall Jackson’s mem- 
ory, lifted them up with this: 

“Listen! That is the sound of a great column on the march. 
Hush! There is the bugle—that sound like the rushing of the 
wind through the forest is the charge of Stuart and his horse- 
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men. See the banners yonder, how their splendid colors burn; 
how they flaunt and wave and ripple in the wind. Is that distant 
horseman with his old yellow cap, in his dingy coat, his piercing 
eyes, the man of Port Republic and Chancellorsville? Is that 
burning sound the cheering of the ‘foot cavalry’ as they greet 
him? See that vivid, dazzling flash! Is it lightning or the glare 
of cannon? Hear the opening roar of battle like the burst of 
thunder! No, ’tis only a dream—the banners, the shoutings, the 
exultant cries of victory give place to the sad, stern reality.” 


These are only samples of the oratory that thrilled audiences 
everywhere in the horse and buggy days. One might go on at 
any length, but these are enough to show what a difficult job 
Toastmasters Incorporated has set out to do if it is intended to 
bring back the art of oratory. 


There was simple, unconscious oratory, too, among the old 
timers. Like the old “jestice of the peace” in a mountain county 
of Eastern Kentucky. He was called upon to “say some words” 
to the crowd of neighbors gathered to bury a well known char- 
acter who had been skilled in the lesser arts of gambling, drink- 
ing and chicken fighting. The old “jedge” got up with great 
dignity and without wasting time or words, said: 


“We come to bury Uncle Jed. He growed good tobaccer and 
he chawed it. He raised good chickens and he fit ’em. He held 
good cuyards and he played ’em. He made good likker and he 
drunk it.” 


Then he paused impressively, and concluded: “Of sich is 
the kingdom of heaven.” 
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ONE MAN’S OPINION 


No Court House: Well, the voters made motion, “thumbs 
down,” on the bond issue to build a nineteen million dollar 
court house. Sort of community tragedy, of course. But the 
vote is understandable. The bond diet is decidedly unpopular. 
Too much of it brings on tax indigestion. They had that in 
mind. 


Then, too, the average voter, not being interested in litiga- 
tion or courts, doesn’t understand why a nineteen million dollar 
building should be necessary, or required, to dispense justice. 
This is no argument in favor of that opinion; especially when 
a county of four million people has no court house at all. If 
the issue had come up, alone, at a general election, it might have 
carried. But a total of 44 million dollars in bonds, for half a 
score of projects, all on the same ballot, at this time, simply 
raised the heckles of taxpayers. 


Perhaps, too, they saw the artist’s dream drawing of the 
proposed architectural oddity. If that picture had not been 
shown to the public, the “yes” vote might have been stronger. 

E. D. M. 


BOOK REVIEW. 
Annulment of Marriage. By Roy V. Rhodes, Los Angeles, 


Parker & Company, 1945. pp. viii, 426. $12.50. 


Out of his experience as a judge of the Superior Court, 
Judge Rhodes became convinced of the need for a handbook of 
easy reference on the law of annulment. While the lawyer may 
be assumed to know (or at least know how to know) the mar- 
riage laws of his own State, annulment suits frequently (espe- 
cially these days where war-time marriages are involved) turn 
on the law of a sister State. No really adequate text authority 
exists to aid an attorney in his search for the rules of other 
States. The latest definitive text’ is twenty-six years old. Vernier? 





1Schouler, Marriage, Divorce, Separation & Domestic Relations (6th 
ed. 1920). 
2Vernier, American Family Laws (1931). 
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is a valuable source of data, but it was never intended to supply 
the user with a full textual analysis of the statutory material 
there collected. In this gap, Judge Rhodes has inserted a useful 
tool. Of course, it will not, and was not intended to, do a 
complete job. When this reviewer undertook, recently, to ana- 
lyze only one ground of annulment, the end result was an article 
which, printed in the type and style of the present book, would 
occupy almost half its length ;* a full discussion of all the case 
and statutory law in all 48 States on all grounds of annulment 
would be a book far beyond the size, or intent, of this one. 
But the discussion will serve the normal need of the lawyer and 
the court; and the citations given will serve as a starting point 
for more intensive research in the few cases where that much 
time and study are justified. 

Rogert KINGSLEY. 
School of Law, 
The University of Southern California. 





38Kingsley, Fraud as a Ground for Annulment of a Marriage, 18 
SouTHERN CALIFoRNIA Law Review, 213 (1945). 
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